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Related Expertise

OnJuly 22, 2016 (the Announcement Date), the Department of Finance released a package of
draft legislative amendments that includes proposed changes to the existing GST/HST rules

under the Excise Tax Act (the ETA) relating to pension plans™ Most of these changes concern

pension plan structures that include a “master pension entity,” which is newly defined to be a
corporation or trust described in paragraph 149(1)(0.2) or (0.4) of the Income Tax Act, one or
more shares or units of which are owned by a “pension entity” of the pension plan, as

defined in subsection 123(1) of the ETA.”

The proposed changes will, in effect, extend the existing deemed supply rules® and rebate™®
provisions applicable to plan-related expenses incurred in respect of pension entities to
apply, in a similar manner, to such expenses incurred in respect of master pension entities as
well. The main aspects of these proposed amendments are summarized below. All statutory
references below are to provisions of the ETA unless otherwise specified.

New deemed supplies in respect of activities relating to master

pension entities

Under the existing deemed supply rules in section 172.1, a GST/HST-registered participating
employer in respect of a pension plan is deemed at the end of each fiscal year to make
supplies of most taxable property and services acquired by the employer during the year,
and in-house resources of the employer consumed or used in the year, for purposes relating
to the pension plan. The employer is then liable to self-assess and remit GST/HST on the
value of these deemed supplies, as determined under the ETA. In turn, the relevant pension
entity is generally deemed to have paid that tax for purposes of claiming a partial rebate. In
particular, existing subsections 172.1(5) and (6) deem the employer to make, at the end of
the fiscal year, supplies of property or services that are determined to have been, during the
year, actually supplied by the employer, or consumed or used by the employer in making
actual supplies, to a pension entity. Proposed new subsections 172.1(5.1) and (6.1) contain
parallel deeming rules in respect of property and services determined to have been supplied,
or consumed or used in making supplies, by a participating employer of a pension plan to a
master pension entity of the plan.

In addition, the deemed supply rule under existing subsection 172.1(7), which generally
applies to all other property and services that are consumed or used during the year by the
employer in the course of “pension activities” (as defined in the ETA), is proposed to be
amended so as not to apply in respect of pension activities that relate exclusively to the
establishment, management or administration of a master pension entity or the
management or administration of assets held by a master pension entity. Instead, a new
parallel deeming provision, under proposed subsection 172.1(7.1), will apply in respect of
such pension activities relating exclusively to a master pension entity.

The GST/HST that will be required to be self-assessed by a participating employer on the new
deemed supplies in respect of a master pension entity will be calculated in much the same
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manner as is the GST/HST on deemed supplies under the existing rules of section 172.1,
except that one additional factor, referred to as the “master pension factor,” will have to be
taken into account. As newly defined in subsection 123(1), the master pension factor in
respect of a master pension entity generally is the percentage of the total value of all
units/shares of the master pension entity that is represented by units/shares held by pension
entities.

The proposed new deemed supply rules in respect of master pension entities generally apply
to fiscal years of a participating employer beginning on or after the Announcement Date.
However, it should be noted that there is also a proposed retroactive amendment to existing
subsection 172.1(7), which is in addition to the above-noted prospective amendment to that
subsection. For fiscal years that begin on or after September 23, 2009 (when the existing
deemed supply rules were first introduced) but before the Announcement Date, subsection
172.1(7) is proposed to be amended so as not to apply to any property or service that is
consumed or used by the relevant participating employer in the course of the establishment,
management or administration of a master pension entity of the plan or the management or
administration of assets in respect of the plan that are held by such a master pension entity.
This retroactive amendment corrects for an unintended consequence that could have arisen
where a participating employer was considered to have made both an actual supply,
pursuant to the general rules of the ETA, and a deemed supply, pursuant to the pre-
amended wording of subsection 172.1(7), of the same property or service in respect of the
master pension entity. In that circumstance, the employer would not have been able to rely
on either the tax-adjustment note mechanism under section 232.01 or the nil-consideration
election under section 157 to avoid the resulting double tax, since the latter relieving
mechanisms did not, prior to the current amendments, apply in respect of supplies deemed
to be made in respect of pension activities relating to master pension entities.

Given that the above-noted retroactive amendment to subsection 172.1(7) will have the effect
of “unravelling” the consequences that otherwise flowed from the application, during the
retroactive period, of that subsection to deemed supplies in respect of master pension
entities, it could lead to reassessments of amounts in respect of such deemed supplies that
were included in computing the net tax of a participating employer and possibly also
included in determining the corresponding rebate amount under section 261.01 or the net
tax deduction available to participating employers in respect of the “transfer” to them of the
corresponding rebate entitlement. The net effect of all such reassessments should be a
refund of the unrecovered portion of the tax that was, by virtue of the retroactive
amendment, not required to have been self-assessed by the participating employer in the
first instance. To deal with situations where such reassessments would otherwise not be
made (for example, if they would otherwise be statute-barred), a special transitional rule is
provided that would, subject to certain conditions, allow for such reassessments to be made
upon the request of the participating employer. If a participating employer wishes to make
this request, it will have to do so in writing to the Minister of National Revenue within one
year after the day on which the Act enacting the retroactive amendment to subsection
172.1(7) receives royal assent.

New “nil-consideration” election

Based on the CRA’s current administrative interpretations, in certain circumstances it may be
determined that a participating employer makes actual taxable supplies of property or
services for consideration to a master pension entity, pursuant to the general rules of the
ETA (i.e., outside of the special deeming rules under section 172.1). There normally would
also be a deemed supply of the same property or service under the rules of section 172.1, as
amended. In that case, to avoid the double taxation that would otherwise result, the
employer may resort to the tax adjustment note mechanism under section 232.01, which will
be extended to apply to the tax on the new deemed supplies in respect of master pension
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entities. Alternatively, the employer and relevant master pension entity will be able to make a
joint election, under proposed new subsection 157(2.1), to treat actual supplies considered to
be made by the employer to the master pension entity as having been made for nil
consideration. This proposed new election is similar to the existing one available in respect of
actual supplies considered to be made by a participating employer to a pension entity.

While in many circumstances it remains a contentious question as to whether, according to
the general rules of the ETA, a participating employer does, in fact, make such actual
supplies, for greater certainty, it will, in most cases, be advisable for a participating employer
to make this new election (on a without prejudice basis). The new nil-consideration election
provision applies to supplies made on or after the Announcement Date. Like the existing
election in respect of pension entities, the new nil-consideration election will be effective as
of the first day of the fiscal year of the participating employer specified in the election form,
which must be filed with the Canada Revenue Agency on or before the effective date, or on
such later day as may, on request, be allowed.

Rebate for tax on new deemed supplies in respect of master

pension entity

The GST/HST on the new deemed supplies in respect of master pension entities will generally
be eligible for the 33% rebate under section 261.01. The rebate for this tax will be claimed by
the “specified pension entity” of the pension plan (as defined in existing subsection 172.1(4)),
which will be the pension entity that will be deemed, for purposes of the rebate, to have paid
the tax on the new deemed supplies in respect of master pension entities of the plan. In
addition, the related rules under the ETA that provide for an election to “transfer” all or part
of the rebate amount to qualifying employers in respect of a pension plan are proposed to
be amended to apply to the rebate for the tax on the new deemed supplies in respect of
master pension entities of the plan.

New election to claim rebate for GST/HST incurred by master

pension entity on actual supplies

Pursuant to proposed new section 172.2, the rebate and related rules under section 261.01
will also generally apply to GST/HST that is paid or becomes payable by a master pension
entity in respect of actual supplies that are determined to be made to the master pension
entity based on the general rules of the ETA (i.e., otherwise than pursuant to the special
deeming rules noted above). For this purpose, such GST/HST will be deemed to be paid by
the applicable pension entity that is the “designated pension entity,” as newly defined. Where
there is more than one pension entity of a pension plan, the master pension entity that has
incurred the GST/HST in question must jointly elect with one of the pension entities to have
that pension entity be the “designated pension entity,” failing which the rebate and related
rules will not apply to the GST/HST incurred in respect of actual supplies made to the master
pension entity.

SLFI status of a master pension entity of a pension plan and the
pension entities of the plan
The status, as a “selected listed financial institution” (SLFI) or “qualifying small investment

plan” (QSIP), of a pension entity or master pension entity will continue to be determined
according to the existing rules of the ETA and related regulations. Under those rules, the SLFI
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and QSIP status of a master pension entity of a pension plan should not be affected by the
new deemed supplies in respect of the master pension entity. However, the status of the
pension entities of the plan as SLFIs or QSIPs may be affected by the new deemed supplies,
since the GST/HST on the deemed supplies is included in the relevant threshold calculations
of the pension entities. As a result, a pension entity that qualifies as a QSIP under the existing
rules, may lose that status after taking into account the new deemed supplies in respect of
master pension entities of the relevant pension plan.

Questionable restriction on which master trusts will qualify as

master pension entities

As noted above, under the proposed amendments, a “master pension entity,” in the case of a
trust, is defined as one that is described in paragraph 149(1)(0.4) of the Income Tax Act, which
is a trust that satisfies two conditions, namely: (1) it is prescribed for purposes of that
paragraph to be a master trust; and (2) it has elected to be treated as tax-exempt for income
tax purposes (the ITA Election). It is questionable why the latter condition should exist to limit
the scope of the definition of master pension entity for GST/HST purposes. There are various
reasons why the ITA Election might not be made in respect of a master trust that would
otherwise fit within paragraph 149(1)(0.4) of the Income Tax Act. For example, the trustee
might choose not to make the ITA Election simply because all of the income of the trust is
distributed at the end of each taxation year such that there is no need to elect for tax-exempt
status. It is not clear what relevance the making of the ITA Election has to the purposes
underlying the proposed new GST/HST rules relating to master pension entities. As currently
drafted, the definition of master pension entity would leave out many master trusts for no
apparent policy reason. We believe that the ITA Election condition, as currently proposed, is
unduly restrictive and should be re-thought.

Other technical changes to the GST/HST rules relating to

pension plans

The set of proposed GST/HST amendments relating to pension plans also includes some
technical amendments that do not necessarily have to do with master pension entities.
Generally, these technical amendments clarify the existing rules or fill gaps in the legislation
and, as such, are in some cases relieving in nature and tightening in other cases. Some are
strictly prospective, while others are retroactive with specified exceptions.

Conclusion

There is both good and bad news in this set of proposed GST/HST amendments relating to
pension plans. On the positive side, there are, as described above, some technical relieving
amendments that will correct some long-standing deficiencies in the legislation. As well, the
new rules pertaining to master pension entities should result in less disparity of treatment
under the ETA as between different pension plan structures. However, on the negative side,
nothing has been done to simplify the GST/HST rules relating to pension plans. To the
contrary, the proposed amendments make what were already very complex rules all the
more complicated. The above brief summary skims the surface of the amendments. The old
adage, “the devil is in the details” certainly applies here. Participating employers and other
affected parties are strongly encouraged to work with their advisors in closely examining all
of the draft amendments to determine the effect that the amendments will have in their
particular circumstances and identify actions that may need to be taken, such as the filing of
the new elections that are provided for under the amended rules and re-evaluating the SLFI
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status of pension entities after taking into account the effect of the new deemed supply rules
in respect of activities relating to master pension entities.

The Department of Finance has invited interested parties to submit comments on the
proposed amendments before the end of August. If you wish to make a submission, but do
not believe that you can meet that deadline, we recommend that you advise the department
of your intention and of the date by which you expect to make your submission.

For questions relating to the proposed GST/HST amendments relating to pension plans,
please contact any of the following members of the Osler sales tax team:

Marlene Legare mlegare@osler.com 416.862.4603

Alan Kenigsberg akenigsberg@osler.com 416.862.6659

D’Arcy Schieman dschieman@osler.com 416.862.5977

Blake Murray bmurray@osler.com 416.862.6444

Alain Fournier afournier@osler.com 514.904.5390

Sean Aylward saylward@osler.com 416.862.5901

M For this purpose, the term “pension plan” continues to have the meaning set out in

subsection 123(1) of the ETA. The definition encompasses most registered pension plans and
pooled registered pension plans, within the meaning of the Income Tax Act and the
regulations thereunder.

2 pension entities include trusts governed by pension plans and certain corporations that

are incorporated and operated either solely for the administration of pension plans or for
that purpose and the purpose of acting as trustees of, or administering, trusts governed by
certain retirement compensation arrangements (as defined in subsection 248(1) of the
Income Tax Act).

Bl The existing deemed supply rules, and the related existing “nil-consideration” election

and tax-adjustment note provisions, are contained in sections 172.1, 157, and 232.01,
respectively.

¥ The existing pension plan rebate is provided for under section 261.01.
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